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IN THE CIRCUIT COURT OF THE 11TH JUDICIAL CIRCUIT IN AND FOR  
MIAMI-DADE COUNTY, FLORIDA 

GIUSEPPE COLLARINO, 
on behalf of himself and all others 
similarly situated,  CLASS CERTIFICATION REQUESTED

Plaintiff, JURY TRIAL DEMANDED 
v. 

BRAMAN MOTORS INC., 
BMW FINANCIAL SERVICES N.A., LLC.,  
and PROGRESSIVE SELECT INSURANCE 
COMPANY, 

Defendants. 
__________________________________/ 

CLASS ACTION COMPLAINT 

Plaintiff Giuseppe Collarino, individually and on behalf of all others in Florida similarly 

situated, sues Defendants Braman Motors, Inc. (Braman), BMW Financial Services, N.A., LLC 

(BMW), and Progressive Select Insurance Company (Progressive), and alleges:  

PARTIES, JURISDICTION AND VENUE 

1. This is an action for damages exceeding $30,000 in the aggregate, exclusive of 

interest, costs, and fees. 

2. Plaintiff resides in Miami-Dade County, Florida. 

3. Braman is a Florida corporation with its principal place of business in Miami.  

4. BMW is a Delaware corporation headquartered in Hillard, Ohio. 

5. Progressive is an Ohio corporation headquartered in Cleveland, Ohio. 

6. Defendants are subject to specific and general personal jurisdiction in Florida under 

§§ 48.193(1)(a)(1), (a)(2) & (a)(7), Florida Statutes, because the causes of action alleged herein 

arise from and relate to the commission of the subject tortious acts within Florida and because the 
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Defendants operate, conduct, engage in, and carry-on extensive business activities in Florida. 

7. Venue is proper in this judicial circuit pursuant to section 47.011, Florida Statutes, 

because one of the Defendants resides in Miami-Dade County, Florida and the causes of action 

subject of this Complaint accrued in Miami-Dade County, Florida. 

GENERAL ALLEGATIONS 

8. This case is about whether Defendants can lawfully require Plaintiff to pay the cost 

differential for repairing his leased automobile with an OEM engine. 

9. On February 14, 2019, Plaintiff leased a new 2019 MINI Cooper S from Braman 

(VIN WMWXP7C57K2A52887) (Car).  

10. A copy of the Lease is Exhibit A hereto. 

11. Paragraph 19 of the Lease requires repairs to be made with OEM “parts”: 

I agree to maintain, service, repair, and recondition the Vehicle 
during the Lease Term with new and genuine manufacturer's 
original equipment replacement parts as recommended in the 
Vehicle owner's manual. I will keep complete maintenance records 
and return them with the Vehicle. I am responsible for repairs of all 
collision, accident, and other physical damage that is not a result of 
normal wear and use. These repairs include, but are not limited to, 
those necessary to return the Vehicle to its pre-damage condition, 
including, but not limited to, repairing damage to exterior panels and 
components, structural components, vehicle safety systems such as 
airbag systems and seatbelts, and the Vehicle's interior. All repairs 
must be made with new and genuine manufacturer's original 
equipment replacement parts. I will discuss these requirements 
with my insurance company prior to signing my insurance 
agreement, damage repair estimate, or before authorizing any 
damage repair work. If I have not had the repairs made before the 
Vehicle is returned at or before the end of the scheduled Lease Term, 
I will pay the estimated cost of such repairs to restore the Vehicle to 
its pre-damage condition, regardless of whether the repairs are made 
after the Vehicle is returned. 

Lease ¶ 19 (emphasis added). 
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12. In connection with the Lease, Plaintiff purchased, and has consistently paid his 

premiums for, an automobile insurance policy from Progressive (Policy).  

13. A copy of the Policy is Exhibit B hereto.  

14. The Policy, like all comprehensive automobile insurance policies in Florida, 

contains the following clause authorizing the use of non-OEM “parts” to repair the vehicle: 

In determining the amount necessary to repair damaged property to 
its preloss physical condition, the amount to be paid by us: 

(i) will not exceed the prevailing competitive labor rates 
charged in the area where the property is to be repaired 
and the cost of repair or replacement parts and equipment, 
as reasonably determined by us; and 

(ii) will be based on the cost of repair or replacement parts 
and equipment which may be new, reconditioned, 
remanufactured, or used, including, but not limited to: 

(a) original manufacturer parts or equipment; and 
(b) nonoriginal manufacturer parts or equipment. 

Policy p. 32 (emphasis added). 

15. The Lease and the Policy are thus directly at odds with each other regarding the use 

of OEM versus non-OEM “parts.” The Lease requires the Plaintiff to repair the Car using OEM 

“parts” while the Policy only requires Progressive to pay for non-OEM “parts.”  

16. The Lease, however, does not require the Plaintiff to obtain OEM-part insurance. 

Rather, the Lease only advises Plaintiff to “discuss” part insurance with their insurance company. 

See Lease ¶ 19 (All repairs must be made with new and genuine manufacturer's original equipment 

replacement parts. I will discuss these requirements with my insurance company prior to signing 

my insurance agreement, damage repair estimate, or before authorizing any damage repair work.”). 

17. Moreover, Braman and BMW approved the Policy of insurance purchased by the 
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Plaintiff as being “acceptable to [Braman and BMW]” under paragraph 20 of the Lease.  In fact, 

Paragraph 17 of the Lease, reprinted below, shows that all three Defendants expressly verified and 

approved the Policy, which was a condition precedent to allowing Plaintiff to drive off the lot. 

18. Significantly, neither the Lease nor the Policy uses the word “engine.”  

19. An engine is not a “part” in the plain, ordinary meaning of the word.  

20. Rather, an engine is a mechanical component of a car that is comprised of multiple

parts, including the engine block, crank, rods, pistons, heads, valves, cams, intake system, exhaust 

system, and ignition system.  

21. The Lease and the Policy are both ambiguous (and must be construed against the 

Defendants who drafted them) because it is entirely unclear whether the Lease requires Plaintiff 

to repair the Car with an OEM engine or whether the Policy covers the cost of an OEM engine.   

22. Again, this is because neither the Lease nor the Policy uses the word “engine.” 

23. Instead, both the Lease and Policy deliberately use the misleading phrase “original 

equipment replacement parts,” which is confusingly similar to the phrase “aftermarket crash 

parts,” which is defined in the Florida Aftermarket Crash Parts Act as not including engines. See

§ 501.32 (1) (“Aftermarket crash part” means a replacement for any of the nonmechanical sheet 

metal or plastic parts which generally constitute the exterior of a motor vehicle, including inner 

and outer panels.”). 



Page 5 of 20 

The Simring Law Group 
235 East Commercial Blvd • Suite 205 • Lauderdale By The Sea, FL 33308    

Tel: 954-816-2417 • 877-241-1616 • www.simringlawgroup.com

24. It is thus unclear from the Lease whether Plaintiff is even required to replace the 

entire engine with a new, OEM engine -- as opposed to a recycled, non-OEM engine -- in the event 

that the Car needed catastrophic repair. 

25. And it is equally unclear whether the Policy covers the cost of an OEM engine. 

26. The only thing that is 100% clear is that none of the Defendants alerted Plaintiff 

about or otherwise disclosed this issue, which was well-known to them given the thousands of 

times it had already occurred in the State of Florida in the past four years.  

27. To keep their deceptive trade practice secret, Defendants inserted a provision into 

the Lease that contains an optional arbitration clause allowing Braman or BMW to file a motion 

to compel arbitration of any “claim,” which in turn would also prohibit Plaintiff from pursuing 

class action relief. See Lease ¶ 38. (“Either you or I may choose to have any dispute between us 

decided by arbitration and not in a court or by jury trial. If a dispute is arbitrated, I will give up 

my right to participate as a class representative or class member on any claim I may have 

against you including any right to class arbitration or any consolidation of individual arbitrations. 

… If a party files a lawsuit in court asserting Claim(s) that are subject to arbitration and the 

other party files a motion to compel arbitration with the court which is granted, it will be the 

responsibility of the party prosecuting the Claim(s) to select an arbitration administrator in 

accordance with this paragraph and commence the arbitration proceeding in accordance with the 

administrator's rules and procedures.”). 

28. The entire arbitration clause, however, is unconscionable and void as against public 

policy because its purports to require Plaintiff to waive his right to file lawsuits for “claims” against 

third parties, even third parties unaffiliated with the BMW and Braman. See Lease ¶ 38 (“’Claim’

broadly means any claim, dispute or controversy, whether in contract, tort, statute or otherwise, 
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whether preexisting, present or future, between me and you … or between me and any third parties

if I assert a Claim against such third parties in connection with a Claim I assert against you, which 

arises out of or relates to my … purchase or condition of this Vehicle, this Lease or any resulting 

transaction or relationship (including any such relationship with third parties who do not sign this 

Lease”) (emphasis added) (hereinafter, the “Third-Party Lawsuit and Class Action Waiver”). 

29. There is absolutely no warning or disclosure to Plaintiff that buried in the densely 

worded definition of “Claim” on page five of the seven-page, dual column Lease is a provision 

requiring Plaintiff to give up his constitutional right to sue third parties in Court. See Fla. Const. 

Art. I, § 21 (“Access to courts.—The courts shall be open to every person for redress of any injury, 

and justice shall be administered without sale, denial or delay.”). 

30. Defendants had no right to force Plaintiff to waive his right to sue unaffiliated third 

parties let alone did Plaintiff receiver anything in consideration for the Third-Party Lawsuit and 

Class Action Waiver. The existence of the Third-Party Lawsuit and Class Action Waiver 

invalidates the entire arbitration clause in paragraph 38 of the Lease.  

31.  On or about May 27, 2020, the Car was flooded during tropical storm Bertha and 

the engine was destroyed. 

32. Progressive provided an estimate to repair the Car with a recycled, non-OEM 

engine for a total cost of $8,52 7.98.  

33. A copy of Progressive’s repair estimate is Exhibit C hereto.  

34. Progressive refused to pay for a new OEM engine. 

35. Braman and BMW, however, insisted that Plaintiff come out of pocket to pay the 

cost differential for installing a new OEM engine, which was approximately an additional $7,000. 

36. Plaintiff refused to come out of pocket $7,000 to repair a leased Car that was insured 
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with a Policy of insurance expressly approved by Braman and BMW. 

37. Plaintiff therefore directed Braman and BMW to repair the Car using Progressive’s 

estimate and using a non-OEM engine. 

38. Braman and BMW, however, penalized Plaintiff by taking the Car out of warranty 

and advising Plaintiff that he would be charged an unspecified fee at the end of the Lease for failing 

to install a new engine. 

39. This is not the first time that this grift has taken place between and among Braman, 

BMW, Progressive and hapless consumers.  

40. Here, Braman and BMW actually spent weeks on the phone trying to cajole 

Plaintiff into paying $7,000 out of pocket to repair what Plaintiff believed was a fully insured 

automobile while Progressive spent the time advising Plaintiff that a new OEM engine was not 

covered and that he would have to sue them for such coverage. 

41. All three Defendants have known for the past four years that the Policy and Lease 

and all similar policies and leases are ambiguous and inconsistent and impossible for anybody to 

decipher but perhaps an insurance coverage lawyer, and even then the clauses are so hopelessly 

vague that even a lawyer who had all day to read them (and wasn’t physically and mentally 

exhausted after sitting for eight hours in a car dealership all day) still would not have known 

whether the Car needed to be repaired using an OEM engine or whether the Policy covered the 

cost of an OEM engine.  

42. OEM insurance for mechanical components is excessively costly and difficult to 

obtain, and yet Defendants fail to warn or advise consumers in a meaningful way that the cost of 

an OEM engine is purportedly required by the Lease but also purportedly not covered by insurance. 

43. Again, Defendants are and always have been aware yet have consistently failed to 
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advise consumers that its Lease is ambiguous with respect to whether an entire engine or other 

mechanical component must be repaired using OEM mechanical components and whether such 

repairs are covered under the Policy. 

44. Hapless consumers, like Plaintiff, are caught between the Scylla of the Lease’s 

ambiguity and the Charybdis of the Policy’s vagueness, and must choose between coming out of 

pocket the equivalent of 1.5 year of Lease payments ($7000 divided by $400) to fix the vehicle or 

risk having the Car taken out of warranty and being financially penalized at Lease end. 

45. Defendants have used their combined economic might and the purposeful latent 

ambiguity in their Lease and Policy to pressure lessees, like Plaintiff, whose vehicles suffered 

catastrophic losses, into paying out of pocket for OEM engines even though Florida law does  not 

require insurance companies to pay for similar mechanical components. 

46. Worse, Defendants have created a situation where nobody who leases a BMW in 

Florida and/or who obtains car insurance from Progressive is actually fully insured (because there 

I coverage for an OEM engine, which is the single most expensive mechanical component of an 

automobile) even though the policyholder, such as the Plaintiff, believes that the vehicle is fully 

insured. 

47. We refer to the foregoing as the “Mechanical Component OEM Deception.” 

48. All conditions precedent required to file this action have been performed or have 

been waived or would be futile to perform.

CLASS ALLEGATIONS 

49. Plaintiff brings this action on his own behalf and as Class Representative pursuant 

to Florida Rule of Civil Procedure 1.220.   

50. The Class is defined as follows: “All persons who leased a vehicle from Braman 
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and BMW and/or were insured by Progressive and required engine replacement due to an 

accident.” 

51. Upon completion of discovery with respect to the scope of the Class, Plaintiff 

reserves the right to amend the class definition and to define sub-classes  

52. Excluded from the definition of the Class are persons affiliated with any Defendant; 

the Court; all persons within third degree of relationship to the Court; and spouses of such persons. 

53. The members of the Class are so numerous that joinder of all of them is 

impracticable.   

54. There are questions of law and fact which are common to the Class and which 

predominate over questions affecting any individual Class member.   

55. The common questions are, among other things, whether the Mechanical 

Component OEM Deception constitutes an unfair, deceptive, or unconscionable act or practice. 

56. Plaintiff will fairly and adequately protect the interests of the Class.   

57. The prosecution of separate actions by individual Class members could result in 

conflicting or incompatible standards of conduct for Defendants, may impair or impede the 

interests of other Class members, and would result in undue judicial waste and inefficiency. 

58. This class action is superior to other available methods for the fair and efficient 

adjudication of this controversy and the proposed Class is manageable. 

59. Plaintiff has retained undersigned counsel to represent him in this action and has 

agreed to pay a reasonable fee for counsel’s services.
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COUNT I  
VIOLATION OF THE FLORIDA DECEPTIVE AND 

UNFAIR TRADE PRACTICES ACT 
(Against Braman and BMW) 

60. Plaintiff repeats and realleges the allegations in paragraphs 1 through 59. 

61. This is an action for violation of Chapter 501, Florida Statutes, known as the Florida 

Deceptive and Unfair Trade Practices Act.   

62. Plaintiff and the other Class members are consumers as defined in the statute. 

63. The Mechanical Component OEM Deception and the Third-Party Lawsuit and 

Class Action Waiver violated section 501.204, Florida Statutes, because they constituted unfair 

methods of competition, unconscionable acts or practices, and unfair or deceptive acts or practices 

in the conduct of trade or commerce. 

64. Plaintiff and the other Class members have been directly and proximately damaged 

by Braman and BMW’s violations of section 501.204. 

COUNT II 
 VIOLATION OF THE FLORIDA UNFAIR INSURANCE 

TRADE PRACTICES ACT 
(Against Progressive) 

65. Plaintiff repeats and realleges the allegations in paragraphs 1 through 59. 

66. This is an action for violation of the Florida Unfair Insurance Trade Practices Act, 

section 626.9927, Florida Statutes. 

67. By virtue of the Mechanical Component OEM Scheme, Progressive violated the 

following provisions of section 626.9541, Florida Statutes:  

 626.9541(1)(a) (“Misrepresentations and false advertising of insurance 
policies.—Knowingly making, issuing, circulating, or causing to be made, 
issued, or circulated, any estimate, illustration, circular, statement, sales 
presentation, omission, comparison, or property and casualty certificate of 
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insurance altered after being issued, which … Misrepresents the benefits, 
advantages, conditions, or terms of any insurance policy.”); 

 626.9541(1)(d) (“Boycott, coercion, and intimidation.—Entering into any 
agreement to commit, or by any concerted action committing, any act of 
boycott, coercion, or intimidation resulting in, or tending to result in, 
unreasonable restraint of, or monopoly in, the business of insurance.”); 

 626.9541(o) (“Illegal dealings in premiums; excess or reduced charges for 
insurance.—1. Knowingly collecting any sum as a premium or charge for 
insurance, which is not then provided … [and] 2. Knowingly collecting as 
a premium or charge for insurance any sum in excess of or less than the 
premium or charge applicable to such insurance[.]”). 

68. By virtue of the Mechanical Component OEM Scheme, Progressive violated 

section 626.9541(1)(a), by misrepresenting that the Policy covered the full cost to repair the Car 

(less the deductible).

69. By virtue of the Mechanical Component OEM Scheme and the Third-Party Lawsuit 

and Class Action Waiver, Progressive violated section 626.9541(1)(d), because Progressive was 

aware of the issue and that BMW and Braman were strong-arming lessees, including Progressive’s 

own policyholders, into paying for OEM engines and giving up their rights to sue third parties.

70. By virtue of the Mechanical Component OEM Scheme, Progressive violated 

section 626.9541(o) because Progressive charged for insurance that failed to provide 100% 

collision insurance for the car by omitting coverage for the engine.

71. In addition, by virtue the Mechanical Component OEM Scheme and Third-Party 

Lawsuit and Class Action Waiver, Progressive engaged in an unfair method of competition or an 

unfair or deceptive act or practice involving the business of insurance as defined in section 

626.9521(1), which is a separate and additional violation of section 626.9927(1), Florida Statutes 

(“No person shall engage in this state in any trade practice which is defined in this part as, or 

determined pursuant to s. 626.951 or s. 626.9561 to be, an unfair method of competition or an 



Page 12 of 20 

The Simring Law Group 
235 East Commercial Blvd • Suite 205 • Lauderdale By The Sea, FL 33308    

Tel: 954-816-2417 • 877-241-1616 • www.simringlawgroup.com

unfair or deceptive act or practice involving the business of insurance.”).

72. Plaintiff and the other Class members have been damaged as a direct and proximate 

result of the foregoing violations of section 626.9927, Florida Statutes. 

COUNT III 
BREACH OF LEASE 

(Against Braman and BMW) 

73. Plaintiff repeats and realleges the allegations in paragraphs 1 through 59. 

74. Braman and BMW materially breached the Lease by virtue of committing the 

Mechanical Component OEM Scheme; failing to accept Progressive’s coverage, less the 

deductible, in satisfaction of Plaintiff’s obligation to repair the Car; taking the Car out of warranty; 

and imposing a fee as a penalty. 

75. Plaintiff and the other Class members have been directly and proximately damaged 

as a result of Braman and BMW’s material breaches of the Lease. 

COUNT IV 
BREACH OF INSURANCE POLICY 

(Against Progressive) 

76. Plaintiff repeats and realleges the allegations in paragraphs 1 through 59. 

77. Progressive materially breached the Policy by failing to pay the cost of an OEM 

engine, resulting not only the Car being taken out of warranty but also a lease-end fee. 

78. Plaintiff and the other Class members have been directly and proximately damaged 

as a result of Progressive’s material breach of the Lease. 

COUNT V 
ILLEGAL RESTRAINT OF TRADE 

(Against All Defendants) 

79. Plaintiff repeats and realleges the allegations in paragraphs 1 through 59.  

80. This is an action for illegal restraint of trade and commerce in the State of Florida 
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in violation of Florida Antitrust Act of 1980, Chapter 542, Florida Statutes. 

81. BMW and Braman, the largest suppliers of BMWs in Florida, used the Third-Party 

Lawsuit and Class Action Waiver in connection with the Mechanical Component OEM Deception 

to restrain trade in the Florida BMW automobile leasing market in violation of section 542.18, Fla. 

Stat. 

82. The probable effect of the injury to the BMW leasing market was to misrepresent 

to true cost of leasing a BMW so that Braman and BMW could compete unfairly with comparable 

luxury cars that are more expensive to lease and/or to insure and to destroy competition in the 

market. 

83. The foregoing anticompetitive acts were predatory, anti-competitive, and were 

undertaken with the intent to restrain trade in the Florida BMW leasing market in violation of 

section 542.18, Florida Statutes. 

84. These anticompetitive acts have adversely effected commerce in the Florida BMW 

leasing market.  

85. Plaintiff and the other Class Members have been directly and proximately damaged 

or, alternatively, have no adequate remedy at law. 

COUNT VI 
INDEPENDENT TORT OF CIVIL CONSPIRACY 

(Against all Defendants) 

86. Plaintiff repeats and re-allege the allegations in paragraphs 1 through 59. 

87. This is an action for the independent tort of conspiracy.1

1 See, e.g., Buckner v. Lower Florida Keys Hosp. Dist., 403 So. 2d 1025, 1029 (Fla. 3d DCA 1981) (“This tort is 
actionable where a plaintiff can show some peculiar power of coercion possessed by the conspirators by virtue of their 
combination, which power an individual could not possess.”); Churruca v. Miami Jai-Alai, Inc., 353 So. 2d 547 (Fla. 1977) 
(individual jai-alai frontons allegedly conspired to prevent plaintiffs, jai-alai players, from obtaining employment in their 
respective arenas). 
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88. Defendants wrongfully and with full and actual knowledge, conspired, using a 

peculiar power of coercion created by virtue of their combined and cohesive action as a group, to 

commit the Mechanical Component OEM Deception.   

89. In addition, Defendants wrongfully and with full and actual knowledge, conspired, 

using a peculiar power of coercion created by virtue of their combined and cohesive action as a 

group to require consumers, like Plaintiff, to sign the Third-Party Lawsuit and Class Action 

Waiver. 

90. Plaintiff and the other Class members have been directly and proximately damaged 

by the foregoing conspiracy, which could only have been accomplished with the full an active 

concert of all the Defendants. 

COUNT VII 
NEGLIGENCE 

(Against all Defendants) 

91. Plaintiff repeats and realleges the allegations in paragraphs 1 through 59. 

92. Defendants owed a duty of care to Plaintiff to advise Plaintiff fully and 

meaningfully about the requirements for engine replacement in the Lease; coverage for engine 

replacement in the Policy; and that Plaintiff was signing the Third-Party Lawsuit and Class Action 

Waiver. 

93. Defendants also owed a duty of care to supervise, train, and monitor their officers, 

employees, account representatives, and managers to make full and meaningful disclosure about 

the OEM engine issue; coverage for OEM engines under the Policy; and the impact of the Third-

Party Lawsuit and Class Action Waiver. 

94. Defendants breached their duties of care by, among things, (i) allowing the 

Mechanical Component OEM Deception to occur; (ii) failing to advise and fully and meaningfully 
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disclose the Third-Party Lawsuit and Class Action Waiver; and (iii) failing to train its and monitor 

its officers, employees, account representatives, and managers to advise consumers about this 

issues, which caused and/or substantially contributed to Plaintiffs’ losses. 

95. Plaintiff and the other Class members have been directly and proximately damaged 

because of Defendants’ negligence.

COUNT VIII 
BREACH OF IMPLIED COVENANT 

OF GOOD FAITH AND FAIR DEALING 
(Against Braman and BMW) 

96. Plaintiff repeats and realleges the allegations in paragraphs 1 through 59. 

97. A covenant of good faith and fair dealing is implied in every contract and imposes 

upon each party a duty of good faith and fair dealing in its performance. Common law calls for 

substantial compliance with the spirit, not just the letter, of a contract in its performance. Where 

an agreement affords one party the power to make a discretionary decision without defined 

standards, such as in this case, the duty to act in good faith limits that party’s ability to act 

capriciously to contravene the reasonable contractual expectations of the other party. 

98. Due to the Mechanical Component OEM Deception, Braman and BMW breached 

their implied covenant of good faith and fair dealing in the Lease.  

99. Plaintiff and the other Class members have been directly and proximately damaged 

because of the foregoing breaches. 

COUNT IX 
DECLARATORY JUDGMENT THAT ARBITRATION CLAUSE OF THE LEASE  

IS VOID AGAINST PUBLIC POLICY AND UNCONSCIONABLE 
(Against Braman and BMW) 

100. Plaintiff repeats and realleges the allegations in paragraphs 1 through 59. 

101. The is an action to declare Paragraph 38 of the Lease void because the Third-Party 
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Lawsuit and Class Action Waiver is substantively and procedurally unconscionable and violates 

Florida’s public policy of assuring free and open access to the Court system. 

102. Unconscionability has generally been recognized to include an absence of 

meaningful choice on the part of one of the parties together with contract terms that are 

unreasonably favorable to the other party. As explained by the Florida Supreme Court: 

Unconscionability is a common law doctrine that courts have used 
to prevent the enforcement of contractual provisions that are 
overreaches by one party to gain “an unjust and undeserved 
advantage which it would be inequitable to permit him to enforce.” 
“Unconscionability has generally been recognized to include an 
absence of meaningful choice on the part of one of the parties 
together with contract terms which are unreasonably favorable to 
the other party.” The absence of meaningful choice when entering 
into the contract is often referred to as procedural unconscionability, 
which “relates to the manner in which the contract was entered,” and 
the unreasonableness of the terms is often referred to as substantive 
unconscionability, which “focuses on the agreement itself.” 

Basulto v. Hialeah Auto., 141 So. 3d 1145, 1157-58 (Fla. 2014). 

103. The Florida Supreme Court explained procedural unconscionability thus: 

The procedural component of unconscionability relates to the 
manner in which the contract was entered and it involves 
consideration of such issues as the relative bargaining power of the 
parties and their ability to know and understand the disputed 
contract terms.”  The central question in the procedural 
unconscionability analysis is whether the complaining party lacked 
a meaningful choice when entering the contract.  When determining 
whether a contract is procedurally unconscionable, Florida courts 
consider the following: 

(1) the manner in which the contract was entered into; (2) the 
relative bargaining power of the parties and whether the 
complaining party had a meaningful choice at the time the 
contract was entered into; (3) whether the terms were merely 
presented on a “take-it-or-leave-it” basis; and (4) the 
complaining party's ability and opportunity to understand the 
disputed terms of the contract. 
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Basultov, 141 So. 3d at 1158 n.3 (citations omitted). 

104. The Florida Supreme Court explained substantive unconscionability as follows: 

Substantive unconscionability focuses on whether the terms are 
“unreasonably favorable” to the other party and “whether the terms 
of the contract are so unfair that enforcement should be withheld.” In 
other words, the reviewing court asks whether the more powerful 
party overreached and “gained an unjust and undeserved advantage 
which it would be inequitable to permit him to enforce.”  

Basultov, 141 So. 3d at 1158 n.4 (citations omitted). 

105. Procedurally, Plaintiff had no meaningful choice in negotiating the Third-Party 

Lawsuit and Class Action Waiver because Braman and BMW made it clear that the lease 

provisions were not-negotiable under any circumstances; because the clause was part of a 

boilerplate, “standard form” contract  of adhesion (i.e., it was “take it or leave it.”); and because 

Braman and BMW never permit any Lessee to negotiate the terms of the Lease.  

106. In short, there was a gross inequality of bargaining power between Plaintiff, on the 

one hand, and BMW and Braman on the other. 

107. Substantively, it is unconscionable to require a person leasing a car to sign a 

provision like the Third-Party Lawsuit and Class Action Waiver, which requires them to give up 

their right to sue unaffiliated third parties in Court and to give up the right to participate in a class 

action for no consideration. 

108. It is even more unconscionable not to have disclosed the Third-Party Lawsuit and 

Class Action Waiver more clearly so that it was obvious to Lessees. 

109. There is an actual, genuine, and bona fide dispute between the parties as to the 

whether paragraph 38 of the Lease is unconscionable and/or void as against public policy.   

110. Plaintiff and the other Class members have no adequate remedy at law. 
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COUNT X 
UNJUST ENRICHMENT 

(Against all Defendants) 

111. Plaintiff repeats and realleges the allegations in paragraphs 1 through 59. 

112. By virtue of the Mechanical Component OEM Deception, Braman and BMW have 

received and retained vehicles that were bettered by the Plaintiff and other Class members.  

113. Braman and BMW have accepted the benefit of the value of Plaintiff’s and the 

Class members’ funds to pay for OEM mechanical components. 

114. Under the circumstances, it would be unjust and inequitable for Braman and BMW 

to retain these benefits. 

115. Plaintiff and the other Class members have been damaged as a direct and proximate 

result of the Defendants’ inequitable misconduct.

COUNT XI 
BREACH OF EXPRESS WARRANTY 

(Against Braman and BMW) 

116. Plaintiff repeats and realleges the allegations in paragraphs 1 through 59. 

117. The replacement engine installed by Braman and BMW is covered under an express 

warranty. 

118. Two months after the repair, however, a warning light came on indicating a problem 

with the replacement engine. 

119. Plaintiff took the engine back to Braman and BMW and requested warranty service 

but was told he had to pay a $180 “diagnostic fee.” 

120. It is illegal and a breach of the express warranty for Braman and BMW to now 

charge a “fee” to begin warranty repair service. 
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121. Plaintiff has damaged individually as a direct and proximate result of Braman and 

BMW’s breach of warranty with respect to the replacement engine. 

PRAYER FOR RELIEF 

WHEREFORE, with respect to the Class Claims, Plaintiff on behalf of himself and all 

others similarly situated respectfully requests that the Court: 

a. Certify the putative Class;  

b. Award monetary damages, joint and severally, against the Defendants, for the 
out-of-pocket money to repair their vehicles using OEM engines; 

c. Declare Plaintiff’s Car and the Class members’ vehicles as “in warranty”; 

d. Declare the arbitration and class action waiver clauses void due to their 
unconscionability and for violating Florida public policy; 

e. Award prevailing party attorneys’ fees as provided by §§ 501.2105, 542.22, and 
626.9927(3), Fla. Stat.; 

f. Award costs of suit;  

g. Award pre-judgment and post-judgment interest; and  

h. Grant such further relief as the Court deems just and proper.  

Plaintiff reserves the right to seek to amend this Complaint to add a claim for punitive damages. 

DEMAND FOR JURY TRIAL 

Plaintiff demands a trial by jury on all matters so triable. 
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 Respectfully Submitted, 

THE SIMRING LAW GROUP 
Counsel for the Putative Class 
235 East Commercial Blvd 
Suite 205 
Lauderdale By The Sea, FL 33308 
Telephone: (954) 816-2417 
Facsimile: (954) 867-1618 

            Primary E-mail: matthew@simringlaw.com 

By: /s/ Matthew R. Simring
                                                                                     Matthew R. Simring 

                                                                               (Florida Bar No. 175102) 


